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Updates from the 
Regulators
Executive compensation continues to 

garner significant attention from the 
general public, institutional investors, 
the media and other interested stake-
holders. Regulators are listening. For 
example, in the United States, the Secu-
rities and Exchange Commission (SEC) 
has put forward a proposal to require 
greater disclosure from public compa-
nies on their CEO-to-worker pay ratios. 
While CEO-to-worker pay is not a new 
‘hot topic’ in executive compensation, 
the proposal to require greater disclo-
sure on this issue is new. In Canada, the 
Ontario Securities Commission (OSC) 
has put forward a proposal to require 
greater disclosure from public compa-
nies on their gender diversity practices.

This newsletter reviews these latest hot 
topics in executive compensation. This 
newsletter also highlights some interest-
ing statistics from the recent publications 
from the Canada Securities Administra-
tors (CSA) and informs readers of the 
guidance on director elections issued by 
the Toronto Stock Exchange (TSX).

SEC

On September 18, 2013, the SEC 
proposed a new rule that would re-

quire public companies to disclose the 
ratio of compensation of their CEOs to 

the median compensation of their em-
ployees.1 If enacted, the proposal would 
amend section 953(b) of the Dodd-Frank 
Act. The proposal is open for comment 
for 60 days.

The proposal is a further reminder 
of the increased attention being placed 
on the growing disparity in pay between 
CEOs and the average worker. The in-
creased attention on CEO-to-worker pay 
was first highlighted in our May 2009 news-
letter.2 Since May 2009, the issue contin-
ued to garner more attention worldwide 
and led to the Occupy Wall Street protests 
in September 2011. The Occupy Wall 
Street protests began in New York City 
and quickly spread to several other cities 
and countries. The protestors chanted 
“We are the 99%”, in reference to the in-
come and wealth inequality between the 
wealthiest 1% of the population and the 
remaining 99%. The protests gathered 
significant attention from media, execu-
tives, workers, investors, compensation 
advisors and other interested stakehold-
ers, including governments.

Corporate Knights, a prominent mag-
azine for clean capitalism, continues to 
comment on CEO-to-worker pay. In the 
summer 2013 issue, Corporate Knights 
noted that CEO-to-worker pay was its 
most recognized key performance 
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From the Editor
This newsletter reviews some of the recent publications released by industry regulators, including the SEC in the United 
States and the OSC and CSA in Canada. Understanding the executive compensation and governance proposals being con-
sidered by industry regulators can help organizations to proactively institute the best practices.
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indicator (KPI).3 Corporate Knights uses 
a series of KPIs to test the relationship 
between companies’ executive compen-
sation practices and their performance 
in the stock market. Corporate Knights 
noted the difficulty in gathering com-
pany-specific CEO-to-worker pay infor-
mation because companies are not re-
quired to disclose their total wage bill or 
their total number of employees.

The rise in CEO compensation may 
not have received so much attention, if 
the average worker pay had also risen 
over time and at least kept up with infla-
tion so that more workers were enjoying 
a higher standard of living. However, a 
report by the Canadian Centre for Policy 
Alternatives revealed that the average 
pay for top CEOs in Canada outpaced 
inflation by 70% from 1998 to 2008; 
whereas, Canadians earning the aver-
age income lost 6% to inflation during 
this same period.4 The report showed 
that the total average compensation for 
Canada’s top 100 highest paid CEOs 
was approximately $7.3 million in 2008, 
compared to the total average Canadian 
of approximately $42,000.

oSC

On September 20, 2013, the OSC 
extended the comment period to 

October 4, 2013 on the OSC Staff Con-
sultation Paper 58-401 Disclosure Require-
ments Regarding Women on Boards and in 
Senior Management. The consultation pa-
per sought input on a proposal to require 
TSX-listed companies to provide disclo-
sure regarding women on boards of di-
rectors and in senior management. Spe-
cifically, companies would be required to 
disclose various qualitative aspects of their 
practices, such as their policies regarding 
female representation on boards and in 
senior management and the extent to 
which the representation of women was 
a factor in the director selection process 
and the board evaluation process. Com-
panies would also be required to disclose 
various quantitative measures, such as the 
percentage of female employees in the 
whole organization, in senior manage-
ment positions and on the board. The 
proposal would amend National Instru-
ment 58-101 Disclosure of Corporate Gover-
nance Practices to require the disclosure as 

part of the annual disclosure of corporate 
governance practices.

Many high profile stakeholders are 
generally supportive of the OSC’s initia-
tive. For example:
• The Institute of Corporate Directors 

(ICD), an organization representing 
7,600 directors, supports the OSC’s 
proposal and notes that it is an ex-
tension of its own report published 
in December 2011 titled “Diversity 
in the Boardroom – Findings and 
Recommendations of the Institute of 
Corporate Directors”.5

• The Shareholder Association for 
Research and Education (SHARE) 
welcomed the OSC’s initiative and 
commented on the importance of 
diversity on boards and in senior 
management.6

• Catalyst, a leading nonprofit organi-
zation expanding opportunities for 
women and business, strongly sup-
ported the proposal and comment-
ed that based on its own research, 
women held only 14.5% of FP500 
board seats and that 46% of FP500 
public companies had no women 
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board directors at all. Catalyst fur-
ther noted that women held only 
18.1% of the senior officer roles at 
FP500 companies.7

• The Ontario Teachers’ Pension Plan 
(Teachers), although supportive of 
measures to improve diversity on 
boards and in senior management, 
noted that the proposal did not go 
far enough to effect any change. 
Rather, Teachers supports a man-
datory minimum of three female 
members on boards of directors on 
non-venture public companies with 
sanctions for non-compliance, such 
as the threat of delisting.8

The consultation paper provides an 
excellent review of the approaches to di-
versity taken in other jurisdictions. Many 
jurisdictions, such as the USA, the UK 
and Australia, have taken the “softer” ap-
proach of requiring public companies 
to disclose their governance practices as 
they relate to diversity and whether they 
are in compliance with the recommend-
ed practices, if any. In these jurisdictions, 
there are no mandatory quotas for the 
percentage of women that must be mem-
bers of the boards of directors.

Many other jurisdictions, however, 
have taken a mandatory approach to di-
versity and imposed quotas on the per-
centage or number of women that must 
be on public company boards, though 
the consequences for non-compliance 
vary greatly. For example:
• In Finland, public companies must 

have at least one man and one wom-
an on their boards, failing which they 
must explain why the target has not 
been met.

• In Belgium, at least 30% of the board 
members of public companies must 
be women, failing which the board 
members lose their benefits.

• In Italy, a third of a company’s board 
members must be women by 2015, 
failing which the business will face 
fines up to EUR 1m and the nullifi-
cation of board election.

• In Norway, in 2002, the govern-
ment required public companies 
to ensure that women represented 
at least 40% of board members by 
2005. However, by 2005, only 24% of 
board members were women, so the 
deadline was extended to January 
2008, after which they would face 
fines or even closure. It is notewor-
thy that when companies were faced 

with the threat of fines and closure, 
they achieved full compliance with 
the mandatory quota by 2009.

Corporate Knights has also recently 
commented on the importance of gen-
der diversity on boards of directors in 
its summer 2013 issue.9 The article com-
mented on the reputational risks of fail-
ing to address gender diversity on boards 
as public opinion and investors may draw 
negative inferences about such organiza-
tions. Furthermore, the article noted the 
growing number of studies with empiri-
cal evidence that companies with diverse 
boards outperform their peers.

The article notes that corporations in 
Germany have one of the worst records 
in Europe with respect to board diversity 
and they are beginning to feel the pres-
sure from politicians, investors and activ-
ists. The article sites a recent Wall Street 
Journal report that Deutsche Bank – 
where women represent just 18% of se-
nior management even though they rep-
resent 42% of the workforce – has been 
a target of negative criticism.

Regardless of whether governments 
proceed to impose disclosure obligations 
or quotas to try to address the current 
lack of gender diversity on boards, orga-
nizations should make board gender di-
versity a priority, before they become the 
target of negative criticism. If organiza-
tions have poor gender diversity on their 
boards because of the lack of qualified 
female candidates, which is the reason 
often provided for their lack of diversity, 
then any delay in remedying their lack of 
diversity will only make their problems 
worse. It is foreseeable that as the spot-
light on board gender diversity contin-
ues to grow, more and more boards will 
retain female board members, thereby 
further dwindling the alleged short sup-
ply of qualified female candidates.

CSA

The CSA released its 2012 Enforce-
ment Report.10 There were 145 

proceedings commenced, involving 
242 individuals and 146 companies, up 
from the 126 proceedings commenced 
in 2011, involving 231 individuals and 
121 companies. Of the 145 proceedings 
commenced, 4 involved illegal insider 
trading and 10 involved disclosure viola-
tions. There were 56 interim orders and 
asset freeze orders issued against 87 indi-
viduals and 77 companies.

There were 135 cases concluded, in-
volving 206 individuals and 116 compa-
nies. By comparison, 124 cases were con-
cluded in 2011, involving 237 individuals 
and 128 companies. The cases conclud-
ed in the most recent fiscal year resulted 
in the following orders and penalties:
• Fines and administrative penalties of 

almost $37 million, which included 
approximately $685,000 for illegal 
insider trading and $451,000 for dis-
closure violations.

• Restitution, compensation and dis-
gorgement of over $120 million, 
which included approximately 
$960,000 for illegal insider trading 
and $99.7 million for fraud.

• Courts in Ontario, Alberta, Brit-
ish Columbia, Manitoba and New 
Brunswick also ordered jail terms for 
7 individuals, ranging from 30 days 
to 3 years, totaling approximately 9 
years of jail time.

In July 2013, the CSA released Staff 
Notice 51-339 Continuous Disclosure Re-
view Program Activities for fiscal year ended 
March 31, 2013.11 The CSA completed 
1,336 continuous disclosure reviews in 
fiscal 2013, up 7% from 1,248 in fiscal 
2012. The number of full reviews de-
creased from 453 in fiscal 2012 to 368 fis-
cal 2013. The number of issue-oriented 
reviews increased from 795 in fiscal 2012 
to 968 in fiscal 2013. The results of the 
reviews were as follows:
• 53% of issuers were not required to 

make any changes to their continu-
ous disclosure, up from 44% in 2012 
and 30% in 2011.

• 26% of issuers were requested to 
enhance their disclosure in future 
filings, down from 28% in 2012 and 
40% in 2011.

• 14% of issuers had to amend or re-
file certain continuous disclosure 
documents, down from 17% in 2012 
and 16% in 2011.

• 5% of issuers were cease-traded, 
placed on a default list or referred 
to enforcement, up from 2% in each 
of 2012 and 2011.

• 2% of issuers were alerted to specific 
areas where disclosure enhancements 
should be considered as part of the 
CSAs effort to educate issuers, down 
from 9% in 2012 and 10% in 2011.

In terms of executive compensation 
disclosure, the CSA noted that some is-
suers had failed to file their executive 
compensation disclosure within 140 days 
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after the end of their most recently com-
pleted financial year, in accordance with 
subsection 11.6(3) of National Instru-
ment 51-102 Continuous Disclosure Obli-
gations. The CSA reminded issuers that 
if they were not planning to send their 
information circular to securityholders 
within 140 days of their fiscal year end, 
they must include executive compensa-
tion disclosure in the Annual Informa-
tion Form or as a stand-alone document 
and file it within the 140 days.

tSX

The TSX has provided guidance on 
the director election requirements 

in Staff Notice 2013-001 and Staff Notice 
2013-0002. The notices clarify the obli-
gations of issuers under sections 461.1 
to 461.4 of the TSX Company Manual, 
which came into effect on December 31, 
2012. The notices include guidance with 
respect to:
• Majority voting policy.

• Security holder approval.
• International issuers.
• Amending an issuer’s articles of in-

corporation to address the director 
election requirements.

• News releases disclosing the director 
election results.

• Compliance with the policy ob-
jectives of the director election 
requirements.

* * * * *
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